I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

I N RE:

N’

KENNETH R. WYATT and ) Bankruptcy Case No. 94-50905
LI SA S. WYATT,

Debt or s.

N N’ N’

N N

COMMUNI TY TI TLE & ESCROW
I NC., on Behalf of M chael and)
Patricia Kilgore,
Plaintiff,
VS. Adversary Case No. 95-5017
KENNETH R. WYATT,
Def endant .

and

N N N’ N’ N N N N N N N

STEVEN SCHARF, d/b/a )

SCHARF CONSTRUCTI ON, )
Plaintiff, g
VS. g Adversary Case No. 95-5019
KENNETH R. WYATT, g
Def endant . g
OPI NI ON

These matters havi ng conme before the Court for consolidatedtri al

upon Conpl aints to Determ ne Di schargeability of Debt; the Court,

havi ng heard sworn testinony and argunments of counsel and being

ot herwi se fully advi sed i nthe prem ses, nakes the fol | owi ng fi ndi ngs

of fact and concl usi ons of | awpursuant to Rul e 7052 of t he Feder al

Rul es of Bankruptcy Procedure.

Pursuant to 11 U.S.C. 8 523(a)(2)(A), a debtor's bankruptcy



di schar ge does not i ncl ude any debt for noney, property, services, or
an extensi on, renewal , or refinancing of credit to the extent obtained
by fal se pretenses, afal serepresentation, or actual fraud other than
a statenment respecting the debtor's or an insider's financial
condition. The plaintiff has the burden of proof by a preponderance of
t he evidence to prove the elenents of 8 523(a)(2)(A). Gogan v.
Garner, 111 S.Ct. 654 (1991). In order for a debt to be found non-
di schar geabl e under 8§ 523(a)(2)(A), the plaintiff nust establishthree
el ement s: (1) that the debtor obtained the noney through
representati ons which he either knewto be fal se or made wi th such
reckless disregard for the truth as to constitute willful
m srepresentation; (2) that debtor possess scienter, i.e. anintent to
deceive the plaintiff; and (3) the plaintiff actually relied on

debtor's m srepresentationsresultinginaloss. Inre Kinrey, 761

F.2d 421 (7th Gr. 1985); Inre Scarlata, 979 F. 2d 521 (7th G r. 1992);

Inre Maurice, 21 F.3d 767 (7th Cir. 1994); and I nre Mayer, 51 F. 3d
670 (7th Cir. 1995). Proof of fraudulent intent may be inplied from
thetotality of the circunstances and circunstanti al evi dence whi ch
supports such a finding.

At the close of all evidence, the Court orally rul ed that the
Plaintiffs had failed to neet their burden of proof under §
523(a)(2)(A), resultinginafindingthat the debts in questionwere
di schargeabl e i nt he Debt ors' bankruptcy proceedi ng. |n support of
this finding, the Court notes that the facts of this matter were not in
serious dispute. The testinony of the witnesses presented by both
sides was credi ble. Inparticular, the Court notes that the testinony

of the Defendant inthis matter was credi ble. G ven t he denmeanor of



t he Def endant, t he way he answer ed questions, and howt hose answers
related to other matters inthe adversary proceedi ngs, the Court found
t he Def endant to be a credi bl e wi tness and found t hat hi s expl anati ons
wer e | ogi cal and pl ausi ble. Inreviewngthe evidence, the Court finds
t hat t he Def endant herei n made only one material m srepresentationin
failingtonotify Plaintiff, Community Title &Escrow, Inc., of the
fact that he had hired Plaintiff, Steven Scharf, d/b/a Scharf
Construction, as a sub-contractor to do the rough fram ng on a hone
bei ng built for M chael and PatriciaKilgore. Eventhough the Court
findsthistobeamterial m srepresentation, the Court notes that,
gi ven the evi dence presented at trial, it isunabletofindthat the
Pl aintiffs have proved t hat t he Def endant herei n possessed sci enter as
toeither of the Plaintiffs. G venthe undi sputedtestinony of the
Def endant inrelationtothe evidence presented by the Plaintiffs, the
Court finds that the Plaintiffs have wholly failedto prove an intent
t o decei ve on the part of the Defendant inthe instant transactions.
I n support of this finding is the fact that the Defendant di d not
conceal his hiringof Plaintiff, Scharf, fromthe Kil gores, nor was
t here any attenpt onthe part of the Defendant to conceal the hiring of
Scharf fromeither the title conpany or the |l ending institution
provi ding fi nancing for the construction project that the parties were
involvedin. The Court finds it inportant tonotethat M. Scharf's
i nvol venent inthe project was very open and anyone t hat had been at
t he construction site during the rough fram ng could have easily
det erm ned t hat t he wor k was bei ng done by Steven Scharf, d/ b/ a Scharf
Constructi on.

I n makingits ruling, the Court recogni zes that both Plaintiff,



Steven Scharf, and Plaintiff, Conmunity Title & Escrow, I nc., have
suffered | osses. However, the Court finds that those | osses were as a
result of an unfortunate set of circunstances i ncludingthe untinely
dem se of the Debt or/ Def endant’'s constructi on business. Even t hough
t he | osses occasi oned herein were unfortunate, the Court i s unableto
find that, based uponthe facts, the |l osses occurred as the result of
sone fraudulent, intentional design on the part of the
Debt or/ Def endant. As such, the Court reiteratesits finding nadein
open Court follow ng the cl ose of evidence that the Conplaints to
determ ne di schargeability filed by Plaintiffs, Steven Scharf and
Community Title & Escrow, Inc., nust be deni ed.

ENTERED: COctober 2, 1995

/sl Cerald D. Fines
United States Bankruptcy Judge



